
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No. 2 

SONITPUR, TEZPUR 

 

Criminal Appeal No. 14 (S-3) of 2008 

(Arising out of Judgment dated 20.6.2008 

in G.R Case No. 690 of 2006) 

 

Md Lutfur Rahman 

Son of Hamid Ali 
Resident of Shiva Mandir 

Gabharu 
PS: Tezpur 

District: Sonitpur 
Assam.                 ... Appellant/Accused 

 
-versus- 

 State of Assam                        ... Respondent  

 

 

Appearances :- 

Sri Amiya Saikia              …   Advocate for the Appellant. 

 

Sri. Khemraj Adhikari      …   Addl. PP for the Respondent. 

 

Date of Hearing:-    8.5.2014, 26.9.2014 

Date of Judgment:-    10.10.2014 

 

 

J U D G M E N T 

1. The appellant has challenged the judgment dated 

20.6.2008 passed by the Learned Chief Judicial Magistrate, 

Sonitpur, Tezpur in G.R.Case No. GR 690/2006 whereby the 

appellant (along with Late Abdul Wahed) was convicted and 

sentenced to undergo rigorous imprisonment for 1 year u/s 

324/34 IPC and to pay a fine of Rs.200/- (in default, to 

undergo simple imprisonment for one month,  u/s 341/34 

IPC. It is pertinent to place on record that during the 
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pendency of the present proceeding, Abdul Wahed (co-

accused) who was arraigned as Appellant No.1 expired and 

the present appeal stood abated in respect of the said 

appellant. 

2. Facts of the case, in brief is that one Md Salim 

Rahman Saikia, lodged an FIR on 14.5.2006 in the Tezpur PS 

stating, inter alia, that on 13.5.2006 while his brother, Md 

Mazibur Rahman Saikia was proceeding to bring their cow 

from the field situated behind their house, the accused 

persons, namely, Lutfur Rahman @ Sarulara and Abdul 

Wahid @ Tikhar (since deceased), armed with a dao, caused 

injury on the neck and left hand finger of Md Mazibur 

Rahman Saikia. It was stated that at the time of filing of the 

FIR, his injured brother was under treatment at Kanaklata 

Civil Hospital. The same was registered as Tezpur Case No. 

268/06. Subsequently, charge sheet u/s 341/324/34 IPC was 

submitted against the Appellant and Abdul Wahid @ Tikhar 

(since deceased). Correspondingly GR Case No. 690/06 was 

registered.   

3. In the trial before the Learned Chief Judicial 

Magistrate, Sonitpur, Tezpur charge u/s 341/324/34 I.P.C 

was framed against the appellant and Abdul Wahid @ Tikhar 

(since deceased), to which they pleaded not guilty.  

4. During the course of trial, prosecution examined as 

many as 7 witnesses whereas the accused/appellant adduced 

none. Upon conclusion of trial and hearing the parties, the 

Learned Chief Judicial Magistrate, Sonitpur, Tezpur passed 

the judgment impugned in the present appeal.  

5. The grounds, inter alia, on which the appellant has 

assailed the judgment dated 20.6.2008 passed by the 

Learned Chief Judicial Magistrate, Sonitpur, Tezpur are that 

conviction on the basis of testimony of the injured witness 
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was erroneous as there were legal infirmities in his evidence, 

the injured failed to identify the assailants in the dark, in as 

much as, he had described the assailant to be the son of 

Majidur and the appellants were sons of  “Hamid” and not 

„Majidur‟; there was inconsistency with regard to the injury 

alleged to have been sustained viz –a- viz the medical 

report; the alleged weapon of assault was not seized; the 

GDE on the basis of which investigation started was not 

placed on record.  

6. I have perused the records, the memorandum of 

appeal and heard the Learned Counsel for the appellant and 

the Learned Addl Public Prosecutor. Whereas the Learned 

Counsel for the Appellant reiterated the grounds urged in the 

Memorandum of appeal, the Learned Addl Public Prosecutor 

supported the judgment and submitted that the same does 

not call for any interference. 

7. In order to appreciate the contentions raised, let us 

first discuss the evidences on record. 

8. PW 1, Md Salim Rahman Saikia, the informant 

deposed that the victim/injured namely, Majibur Rahman was 

his brother. PW 4 stated that on the day of occurrence, at 

about 4 pm, his borther had gone to bring the cows from the 

field behind their house. At the relevant time, stated, PW 1, 

that he was in his house. PW 1 stated that his brother came 

home running and he heard him scream “Ma-Ma.” PW 1 

further stated that he saw cut injuries on the neck of his 

brother with blood oozing out. On enquiry, his brother 

informed him that Lutfur Rahman  and Abdul Wahid (since 

deceased) had cut his neck with a sharp weapon. PW 1 

stated that he immediately took the injured to Pithakhowa 

Hospital in a tempo but since the said hospital was closed he 

took his injured brother to Kanaklata Civil Hospital where his 

brother was admitted for two days. PW 1 stated that he 
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lodged the FIR (Ext 1) on the next day of occurrence.  

9. In cross examination, PW 1 stated that he had not 

witnessed the occurrence and that the place of occurrence 

was about 2 phalang away from his house. PW 1 denied the 

suggestion that his brother, PW 2 got injured when he tried 

to beat Lutfur with a bamboo stick and in his attempt to hurt 

Lutfur, PW 2 injured himself with the bamboo stick. PW 1 

further denied the suggestion that it was during the quarrel 

between them that his brother /PW 2 fell and that Wahid was 

not present on the day of occurrence. PW 2 stated that while 

taking his brother to the hospital, police personnel from 

Tezpur Sadar PS accompanied him as he had verbally 

informed the Tezpur Sadar PS and then taken his injured 

brother to the hospital. PW 2 stated that he verbally informed 

the Sadar Tezpur PS but they asked him inform at Puthimari. 

PW 1 denied the suggestion that the accused persons had 

not injured his brother.       

10. PW 2, Md Mujibur Rahman Saikia, the injured deposed 

that on the date of occurrence, at about 4 pm when he had 

gone to bring the cows from the field, the accused person 

Abdul Wahid (since deceased)  caught him and the accused , 

Lutfur Rahman gave a blow on his neck with a sharp weapon. 

PW 2 stated that while he attempted to save himself from the 

blow, he sustained cut injury on the fingers of his hand PW 2 

stated that he rushed home, informed about the matter and 

was immediately taken to the hospital where he was 

admitted for two days. PW 2 stated that his brother lodged 

the FIR while he was undergoing treatment in the hospital.  

 

11. In cross-examination, PW 2 stated the place of 

occurrence was about 1 KM away from his house and at the 

time of occurrence, it was dark. PW 2 stated that none was 
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present in the field when the occurrence took place and none 

else saw when the accused persons caught and cut him. PW 

2 stated that a person by the name of “Majidur” resided in 

his village and he had children. PW 2 stated that after being 

assaulted he ran towards his house and stated that Majidur‟s 

son had assaulted him. PW 2 stated that he did not have 

knowledge as to whether the accused persons are the sons of 

Majidur or not. PW 2 stated that on the date of occurrence, 

there was a quarrel when Wahid‟s (since deceased) cow came 

in their “bari” and Salim Rahman (PW1) had intervened and 

stopped the quarrel. PW 2 stated that blood had oozed out of 

his cut injury and his clothes were stained with blood. PW 2 

further stated that police seized the blood stained clothes. 

PW 2 stated that at the time of occurrence he was wearing a 

shirt, vest and pant. PW 2 stated that after the occurrence he 

had gone to Puthimari OP and police recorded his statement. 

PW 2 stated that he could not say who lodged the FIR. PW 2 

further stated that he was taken by the Puthimari police to 

the hospital. PW 2 further deposed that police had not seized 

the weapon of offence/the dah by which he was assaulted. 

PW 2 denied the suggestion that he could not identify the 

person who caught him and the one who had assaulted him 

and that the accused persons were not the assailants. PW 2 

further denied the suggestion that because of the quarrel 

that had occurred earlier, they had instituted a false case 

against the accused persons. PW 2 denied that the accused 

persons were not the sons of Majidur. PW 2 stated that PW 1, 

his brother had brought him to the Court to depose in the 

case and told him as to the manner in which he should 

depose. 

12. PW 3, Soideea Nessa, mother of the informant and 

the injured (PW 1 and PW 2) deposed that the occurrence 

was of 13.05.2006. PW 3 stated that on the day of 

occurrence, PW 2 had gone to bring the cows from the field. 
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At the relevant time, she was sitting in the courtyard, when 

her son, PW 2 came with blood over his body and he 

informed her that Hamid‟s son, Lutfur had cut him. PW 3 

stated that she created hue and cry and PW 1 put pressure 

on the neck of the injured. PW 3 stated that she saw blood 

coming out from the injured fingers of PW 2. PW 3 stated 

that PW 1 covered the neck of PW 2 with a “gamucha” and 

took him to the Civil Hospital. PW 3 stated that later on being 

told by her, PW 1 lodged FIR in the police station.     

13. In cross-examination, PW 3 stated that her son (PW 

2) had gone to Gabharu Pathar/field, which is at a distance of 

about 1 km from their house, to bring the cows. PW 3 stated 

that when PW 2 had gone to bring the cows, it had not 

become dark and when he returned home in an injured 

condition, it was dusk. PW 3 stated that her son, PW 2 was 

wearing a lungi and a rolled up shirt and there was blood on 

his said clothes. PW 3 further stated that her son Mujibur 

(PW 1) after lodging FIR, had not immediately taken PW 2 to 

Puthimari OP. PW 3 stated that police seized only the blood 

stained vest.  PW 3 denied the suggestion that she had not 

stated before the police that her injured son had informed 

her that Hamid‟s son Lutfur had injured him and that she had 

seen cut injuries on the neck and fingers of PW 2. 

14. PW 4, Dr. Jahanara Begum deposed that on 13.05.06 

she examined Md. Majibur Rahman at Kanaklata Civil 

Hospital and found a cut injury on the anterior surface of the 

neck of size 1”x1/2” x1/2” with active bleeding. PW 4 stated 

that in her opinion the injury was fresh and minor and 

caused by sharp weapon. PW 4 exhibited her Report as Ext 2. 

15. In cross-examination, PW 4 stated that in Ext 2 she 

had not mentioned the date on which the same was issued. 

PW 4 stated that the injuries so detected may be caused by 

falling on a sharp object.  



Page 7 of 13                  Criminal Appeal No. 14(S-3)/2008 

 

 

16. PW 5, Sri Biren Keot deposed that on the date of 

occurrence he was at Shiv Mandir Center. While he was 

proceeding towards his house, he saw a gathering in the 

house of the informant and seeing so he stopped. PW 5 

stated that he saw the mother of the informant use slang 

language against some person and he also saw blood stains 

on the shirt of the brother of the informant. PW 5 stated that 

he did not see how the injured sustained injuries and could 

not say who caused the injuries.     

17. In cross-examination, PW 5 stated that he had seen 

about 20-30 people gathered. PW 5 stated that the name of 

the injured was “Khoru Bapu” and his father‟s name was Late 

Pubali. PW 5 denied the suggestion that he had not stated 

before the police that he had seen blood stains on the shirt of 

“Khoru Bapu” , brother of the informant.  

18. PW 6, Sri Subaleswar Deka, I.O deposed that on 

14.05.06 he was posted as the In-Charge of Bihaguri Out 

Post. PW 6 stated that on receipt of an FIR from Md Salim 

Rahman Saikia on 14.5.2006, he forwarded the same to 

Tezpur PS for registration. PW 6 stated that during 

investigation, he visited the place of occurrence. Recorded 

the statement of witnesses and prepared the sketch map 

(Ext 3). PW   stated that he recorded the statement of the 

injured. PW 6 stated that he searched for the accused 

persons Lutfur and Abdul Wahid (since deceased), but they 

were not to be found. PW 6 stated that on being transferred, 

he submitted the case diary to the O.C, Sri Bipin Rajbongshi.  

19. In cross-examination PW 6 stated that he had 

conducted the preliminary investigation and recorded the 

statement of witnesses. PW 6 stated that the place of 

occurrence was about 1 km from the house of the accused 

but the same was not stated in the sketch map. PW 6 stated 

that the place of occurrence as reflected in Ext 3 was shown 
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to him by the injured and reference of GDE No. 240 of 

14.5.2006 was been made in Ext 3. PW 6 stated that the 

GDE number was not mentioned in the printed FIR. PW 6 

stated that when verbal information is received they are to 

enter the same in the General Diary.  PW 6 stated that the 

injured Majibur had not verbally informed about the incident 

at the Outpost and he had not written down any such 

information. PW 6 denied the suggestion that on the date of 

occurrence, the injured had informed verbally about the 

occurrence and the same was recorded in the police outpost. 

PW 6 stated that he had not seized any vest of the injured. 

PW 6 stated that PW 3 had not stated before her that the 

injured informed her that Hamid‟s son had injured him, that 

her injured son‟s neck was covered with a gamucha, that she 

had seen injuries on the neck and fingers of her son and that 

her son had lodged FIR on being told by her.  PW 6 further 

stated that PW 5 had not stated before him that there were 

blood stains on the shirt of the injured. PW 6 stated that he 

had not seized any weapon of assault and that he did not find 

any eyewitness to the occurrence. PW 6 further stated that 

the father‟s name of the injured Majibur was recorded as 

Mehboob Rahman Saikia in the case dairy.    

20. PW 7, Sri Ramesh Das deposed that after the transfer 

of Sri S.Deka he was endorsed with the case where after, he 

collected the Medical Report of the injured Md. Majibur 

Rahman from Kanaklata Civil Hospital, arrested the accused 

persons Lutfur and Abdul Wahid (since deceased) and 

released them on bail. PW 7 stated that subsequently, he 

submitted charge-sheet (Ext 4) against the said accused 

persons u/s 341/324/34 of IPC.  

21. In cross-examination, PW 7 stated that in the case 

dairy, the name of the father of the two accused persons has 

been recorded as “Hamid”.    
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22. Ld Counsel for the appellant strenuously argued that the 

very identity of the alleged assailants of PW 2 is doubtful, in 

as much as, PW -2 stated before PW 3 that “son of Majidur 

had injured him”. The latter in the considered view is only an 

attempt to create a doubt in the prosecution‟s case, in as 

much as, Ext 1, FIR clearly mentions the name of the 

accused persons as the assailants of PW 2. Before the Court 

too, the injured witness/PW 2 identified the accused persons 

to be his assailants. It is well settled that testimony of an 

injured witness is accorded a special status in law and that 

such a witness comes with a built in guarantee of his 

presence at the scene of crime and is unlikely to spare his 

actual assailant in order to falsely implicate someone; 

convincing evidence is required to discredit an injured 

witness. In the instant case it is seen that PW 2 has been 

steadfast on the appellant and Abdul Wahid (Since deceased) 

being the assailant. Inconsequential contradictions not 

material to the case has been elicited in cross examination of 

PW 2, which does not serve the cause of the prosecution.  

 

23. Ld Counsel for the defence submitted that there being 

inherent contradictions in the evidence of PW 2 and PW 3 

with regard to the clothes that the injured was wearing at the 

time of occurrence and the seizure of blood stained vest, PW 

3 ought not to considered worthy of being believed. This is 

not a case where the evidence of PW 3 (mother of the 

injured) is tainted to the core and the exaggeration and 

embellishment cannot be separated from the truth.  PW 3, 

mother of the injured stated that she raised hue and cry on 

seeing the condition of her injured son. The latter finds 

corroboration in PW 5. With regard to the identity of the 

assailants viz-a-viz the evidence of PW 3, in the considered 

view of this Court, in view of the consistent evidence of PW 

3, the former does not assist the defence in any manner 

whatsoever. The crux of the issue being whether PW 2 was 
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wrongfully restrained and the appellant along with Abdul 

Wahid (since deceased) caused injury to PW 2 with 

dangerous weapon. Close scrutiny of the evidence of the 

injured, PW 2 shows that the said witness remained 

consistent as to the identity of the assailant and the facts 

constituting the offence u/s 341/324 IPC. Evidence of PW 2 is 

corroborated by the evidence of the Medical Officer, PW 4, 

who detected fresh, simple injuries on the neck of PW 2 with 

active bleeding.  

 

24. Ld Counsel for the defence submitted that since there 

is no mention of injuries on the fingers of PW 2 in Ext 2, the 

Injury Report, evidence of PW 2 cannot believed. The latter 

in the considered view of this Court may be construed to be 

an exaggeration on the part of PW 2, which does not in any 

manner effect the trustworthiness of his evidence, in as 

much as, the injury on the anterior of the next with active 

bleeding has been proved.  

 

25. Another aspect of the matter which is striking is the 

suggestion put forward by the Ld Counsel for the defence to 

PW 1 to the effect that his brother, PW 2 sustained injuries 

when he was trying to assault the appellant with a bamboo 

lathi. No such suggestion, however has been put forward to 

the PW 2. The latter therefore points to the futility of the 

doubt sought to be raised by the defence in the case of the 

prosecution. 

 

26. Ld Counsel for the defence submitted that Ext 1, FIR 

cannot be considered to be so, in as much as, investigation 

began with the verbal information of the occurrence at the 

police station by PW 1. The Ld trial Court has elaborately 

dealt with the contention raised, to which this Court concurs.  

PW 6, the Investigating officer from Bihaguri Outpost 

deposed that he had not received any verbal information nor 
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had he recorded the same in the general dairy. The latter is 

but obvious since PW 1 has not stated that he verbally 

informed the Bihaguri Outpost. PW 1 lodged the FIR on the 

next day of the occurrence (14.5.2006) at Bihaguri Outpost 

and after recording GDE No. 240 dated 14.5.2006, the same 

was forwarded for registration to Tezpur PS. There is nothing 

on record to remotely suggest that investigation began on 

verbal information of PW 1 on 13.5.2006 and recording of 

GDE on the basis of the said alleged verbal information.  It is 

apparent that after recording of the GDE No.240 dated 

14.5.2006 and forwarding the same for registration to Tezpur 

PS, the investigating officer began investigation, in as much 

as, in the Sketch map reference is made of GDE No. 240 

dated 14.6.2006. From Ext 1, FIR it is clear that  Tezpur PS 

Case No. 268/06 was registered on 15.5.2006 and SI 

S.Deka, In charge Bihaguri OP had already taken up the 

investigation of the case. In view of the materials on record, 

the submission advanced by the Ld Counsel for the defence, 

has no legs to stand. 

 

27. Ld Counsel for the defence submitted that since earlier 

there was a quarrel between the accused and PW 2 when the 

former‟s cow intruded in the bari/field of PW 2, the latter has 

falsely implicated the accused. Ld Addl PP submits that the 

converse too could be true, in as much as, the accused 

caused injury to PW 2 because of their earlier quarrel. Either 

of the propositions may be correct. This Court cannot go into 

conjectures and surmises and has to strictly deal with the 

evidence on record. As already analysed the prosecution has 

been able to establish through PW 2, the injured that he was 

forcibly restrained and injured on the neck with a dah. That 

the weapon of offence was not seized by the police, is of no 

consequence, in as much as, the Medical evidence 

corroborates that the injury on PW 2 was caused by sharp 

weapon, which a dah is.  
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28. It is seen that the prosecution has fulfilled the onus of 

proving the essential ingredients of the charge against the 

accused and, as elaborately dealt with in the impugned 

judgment. The doubts sought to be created by the defence 

are unreasonable and imaginary. The contradictions too are 

minor and inconsequential.   As stated, the prosecution has 

been able to establish the charge against the appellant 

beyond reasonable doubt. 

 

29. Hence, in view of the discussion aforesaid, this Court is 

of the considered view that the Ld trial court has rightly come 

to the conclusion that the accused/appellant along with Abdul 

Wahid (since deceased) wrongfully restrained and caused 

hurt to PW 2 by dangerous weapon. This Court finds no 

infirmity in the said conviction.  

 

30. Coming to the point of sentence, the Ld Counsel for the 

defence submitted that the sentence as passed by the Ld trial 

court was neither just nor proportionate, if at all, the offence 

is held to be proved. Ld Counsel for the defence stated that 

the Ld trial court has not considered the fact that by sending 

the accused/appellant to jail, the family of the appellant 

would suffer. This Court finds force in the submissions of 

learned Counsel for the accused/appellant. Considering the 

circumstances under which the occurrence had taken place, 

the long pendency of the matter, this Court is of the 

considered view that there is scope for leniency in sentence, 

which the trial court, though noted,  ought to have 

considered effectively. The sentence of RI for one year and 

fine of Rs.200/- apparently appears to be harsh. 

 

31. Considering the matter in its entirety and in exercise of 

powers u/s 386 Cr.P.C, this Court modifies the sentence by 

setting aside the imprisonment (RI for 1 year) and enhancing 
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the fine amount. While upholding the conviction of 

accused/appellant Md Lutfur Rahman for the offence u/s 324 

IPC, the sentence is modified to payment of fine of  Rs. 

3,000/- (Rupees three thousand) only i/d simple 

imprisonment for 3 (three) months. The conviction u/s 341 

IPC too is upheld and the fine of Rs.200/- only i/d simple 

imprisonment for one month too is upheld. Needless to say 

both the sentence shall run concurrently. Entire fine, if 

realized, is to be paid to PW 2, the injured. 

 

32. The appeal is thus partially allowed on contest. The 

convict/ appellant shall deposit the fine amount before trial 

court within 30 days from today. 

 

33. Send back the case record of GR Case No.690/2006 to 

the Court of Learned Chief Judicial Magistrate, Sonitpur, 

Tezpur along with a copy of this judgment. 

 

34. Judgment is pronounced in the open Court. Appeal is 

disposed on contest. 

 

 Given under my hand and seal of this Court on this the 

10th day of October, 2014 at Tezpur. 

 

     

Additional Sessions Judge No. 2, 
                      Sonitpur, Tezpur. 


